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“All human beings are born free and equal in dignity and rights.”

International human rights law establishes legal obligations on
states to ensure that every person, without distinction, can enjoy
their fundamental human rights. They have an equal right to live free
from violence, persecution, discrimination, and torture.

Despite these universal standards, people experience widespread
violations and abuses in all world regions based on their race, sex, re-
ligion, nationality, membership of a particular social group, political
opinion, sexual orientation, gender identity, and sex characteristics.

In 2020, at least 82.4 million people worldwide were forced to
flee their homes due to persecution, conflict, violence, human rights
violations, and events alarming public order.’ These individuals
risk their lives on dangerous, illegal, and long journeys on foot and
overcrowded boats. Some journeys may take mere days, but others
can take weeks or months. They move from one country to another,
searching for a place to live with security and dignity.

Among these migrants were nearly 26.4 million refugees, about
half of whom are under 18.* Developing countries hosted the vast
majority of the world's refugees (86 percent). More than two-thirds
of all refugees came from just five countries: Syrian Arab Republi

sual same-sex relationships, exposing millions of people to the risk of
arrest, prosecution, and imprisonment, and even the death penalty
in at least five countries.® It is well established that such criminal laws
are discriminatory and violate international human rights norms. In
many other places, however, social norms, traditions, religions, and
customs make existence for LGBTQ+ people equally dangerous,
even if laws and regulations are not officially against them. Daily, they
can be victims of multiple forms of persecution and discrimination
attributable to sexual orientation and gender identity. It is widely
documented that LGBTQ+ refugees are the subject of killings, sexual
and gender-based violence, physical attacks, torture, arbitrary deten-
tion, and immoral or deviant behavior accusations.”

Considering a Muslim lesbian refugee in the camp of Kakuma in
Kenya, or Cox’s Bazar in Bangladesh, or Lesbos in Greece—she can
face discrimination, persecution, and violence more frequently than
other categories. The woman will be stigmatized at least five times
for her sex, religion, nationality, gender, and status. Due to these
multiple layers of discrimination and persecution, LGBTQ+ individ-
uals are highly marginalized.

International refugee law has changed quite a bit over the last
couple decades, as it has adapted to new refugee needs and humani-
tarian chall ‘Therefore, essential to achieving a nondiscrimina-

(27 percent), Venezuela (16 percent), Afghanistan (11 percent),
South Sudan (9 percent), and Myanmar (5 percent).’ Although most
of the refugee and migrant population consists of adults in decent
health and without vulnerabilities, certain groups—particularly
unaccompanied and separated children, people with disabilities,
and pregnant women—are more exposed to abuses and inequalities
rooted in discrimination based on different grounds.

One group is not often mentioned: the LGBTI community. In at
least 70 countries, discriminatory laws criminalize private, consen-

tory application of refugee law is ensuring that age and gender-sensi-
tive and inclusive asylum procedures are in place.

Protecting the LGBTQ+ Community From Persecution:

Isthe 1951 Convention Still Relevant?

In many countries, LGBTQ+ people experience grave human rights
abuses and other forms of discrimination and persecution due to
their actual or perceived sexual orientation and/or gender identity,
and they are forced to leave their homes, families, and ambitions,
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seeking protection abroad. Although the major international human
rights treaties do not explicitly recognize a right to equality based
on sexual orientation and/or gender identity, discrimination and
persecution on these grounds are prohibited by international human
rights law.*

The 1951 Convention Relating to the Status of Refugees (1951
Convention), as amended by its 1967 Protocol Relating to the Status
of Refugees (1967 Protocol), is still one of the most important hu-
man rights treaties that regulates refugees, internally displaced per-
sons, stateless people, and asylum seekers worldwide. It has set the
main framework for providing international protection and defines
the minimum standards for the treatment of refugees.

All states are prohibited from expelling, returning, or extraditing
a person to another state where there are substantial grounds for be-
lieving that they would be in danger of being subjected to torture or
persecution.’ Indeed, Article 33(1) of the 1951 Convention recogniz-
es this obligation under the principle of non-refoulment. It is part of
customary international law, a set of binding regulations for all states.

Moreover, under Article 1A(2) of the 1951 Convention, the signa-
tory states must provide safe refuge to individuals fleeing persecution
based on five enumerated grounds: race, religion, nationality, mem-
bership of a particular social group, and political opinion.

“Membership of a particular social group” was added near the
end of the deliberations on the draft 1951 Convention, and it is the
ground with the least clarity. This category cannot be interpreted as
a “catch-all” that applies to all individuals fearing persecution. There
is no “closed list” of what groups may constitute a “particular social
group” within the meaning of Article 1A(2). The discussion of the
term in UNHCR’s Handbook™ is quite general. A “particular social
group” is a group of people who share a common characteristic
other than their risk of being persecuted, or who are perceived asa
group by society. The characteristic will often be one that is innate,
unchangeable, or otherwise fundamental to identity, conscience, or
the exercise of one’s human rights."

‘The political and social context has seen dramatic changes. In the
last few years, the number and variety of refugee claims based on the
grounds of “membership of a particular social group” have increased
dramatically. The social group cases have been pushing the boundar-
ies of refugee law, raising issues such as domestic abuse, homosexual-
ity, coercive family planning policies, female genital mutilation, and
discrimination against the disabled.” Its potential breadth makes it
a plausible vehicle for refugee claims that do not easily fall under the
other grounds set out in Article 1A(2) of the 1951 Convention,” such
as the LGBTQ+ community.

The most critical and detailed discussions of “social groups”
occur in cases in common-law jurisdictions—in particular, Canada,
Australia, the United Kingdom, the United States, and New Zealand.
Courts and tribunals have also affirmed this in various jurisdictions,
including Australia, Canada, France, Germany, New Zealand, Swe-
den, the United Kingdom, and the United States.*

LGBTQ+ Asylum Seekers in the United States

The United States is not a signatory to the 1951 Convention, but it

is a party to the 1967 Protocol. It has incorporated the substantive
provisions of the 1967 Protocol into U.S. domestic law—the Refugee
Act of 1980—which binds the United States to the same obligations
regarding the status and treatment of refugees.’ The first case to
interpret the meaning of “particular social group” was Matter of Acos-
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ta,' where the Board of Immigration Appeals (BIA) concluded that
a “particular social group” required a “group of persons all of whom
share a common, immutable characteristic” that “the members of the
group either cannot change or should not be required to change be-
cause it is fund, 1tal to their individual identities or consciences.”

Moreover, asylum based on sexual orientation was first granted
to an individual in 1994: the decision in Matter of Toboso-Alfonso
declared precedent for LGBTQ+ asylum cases."” The BIA stated that
the petitioner was not persecuted “in response to specific conduct on
his part (e.g., for engaging in homosexual acts); [but] rather simply
from his status as a homosexual.” Therefore, the persecution tied to
his sexual identity made him eligible for asylum in the United States.
Moreover, courts have recognized sexual orientation and gender
identity as constituting membership in a particular social group that
could form the basis of an asylum claim with evidence of persecu-
tion." In U.S. and international law, an individual who becomes eli-
gible for asylum has to demonstrate a genuine and well-founded fear
of being persecuted, as stated in Article 1A(2) of the 1951 Refugee
Convention.

LGBTQ+ asylum trends are closely linked with the domestic
political climate and make sexual orientation asylum claims particu-
larly challenging. President Biden has signaled a strong desire to take
significant actions to strengthen the refugee resettlement program
and advance the rights of LGBTQ+ people in all federal programs.
His Executive Order on Rebuilding and Enhancing Programs to
Resettle Refugees and Planning for the Impact of Climate Change
on Migration directs his administration to “seek opportunities to
enhance access to the refugee program” for populations particularly
vulnerable to persecution. In addition, the order explicitly referenc-
es individuals at risk based on their “gender, gender expression, or
sexual orientation.”

The Biden administration also released a Memorandum on Ad-
vancing the Human Rights of Lesbian, Gay, Bisexual, Transgender,
Queer, and Intersex Persons Around the World. The memo directs
the State Department and Department of Homeland Security to
enhance access to protection and assistance for LGBTQI refugees
and asylum-seekers.

A total of 11,400 applications for asylum were filed in the United
States from 2012-2017 based on LGBTQ+ status.” Recently, many
LGBTQ+ asylum seekers have had to stay in Mexico due to the
COVID-19 pandemic, and they have been targeted. Eighty-one per-
cent of LGBTQ+ asylum seekers reported being victims of attacks
or attempted attacks in Mexico in the last few months. This includes
rape, human trafficking, kidnapping, and other violent assault.”

What Is the Future of LGBTQ+ Refugees?

LGBTQ-+ refugees have similar stories, but each one is still unique
and peculiar—they are stories full of suffering, pain, fatigue, false
expectations, and frustrations. Once they arrive in the countries of
transit or their destinations, they often choose not to reveal their sex-
ual orientation. One of the main reasons is the lack of protection and
basic understanding from staff members who work in immigration
centers. They have no choice, so they go back into the closet, hiding
their sexual orientation.

Only a few countries allow asylum for people who are persecut-
ed based on sexual orientation, gender identity, gender expression,
and/or gender characteristics. Most do not have legal or operational
frameworks to handle such cases and often actively discriminate

against such people. The lack of preparedness at several levels (i.e.,
international, regional, and local) explains the lack of accurate data
documenting the influx of LGBTQ+ refugees and why many choose
not to claim asylum based on their LGBTQ+ status. It is essential to
understand the peculiar needs of LGBTQ+ asylum seekers in order
to support them going forward. ®
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